[Notes for James Palmer in meeting with Parties -28 April 2008]

Fisheries Act 1996:
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Section 13 Problem and Suggested Approach to Amendmengg J\\
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The Problem RNV \ 9

YOI
® The primary provision to set fishing catch limits (a Toral x&llo%fab}e Catehy et
TAC) is set out in section 13 of the Fisheries Act. Sc:&,tlun \,S requires that Iﬁc
Minister sct a TAC that maintains, rebuilds, or 1 a fish stoqu\g:}cvcfai
or above that which can produce the maxim &ble yle}d\\\ “Thiss the
target stock level in section 13 of the Act. v/ A\> & N ‘\>

° The TAC decision for orange IOUU}.])/\Q\ \saJ I'<7» 'as oh{zf{%aﬁ m court. The
Judgment of Miller J of 22 Febrfiary grawlmg Company
Limited v The Minister of Fishemeia?fv 007 48'\“ \10 Tound that before a
TAC decision can be made und(\s: ion 13 /Mlms{/} must be provided with
information on the current s.mck ‘Ievel rel{gi\t@\ﬂﬁ level that can produce

~

maximum sustainable yield (M
/ SN

° In effect this re IPfI!E'S\an formedfés‘t{ ate of both current biomass and the
biomass that car% SY LBmsh\ efore section 13 can be applied by the
Minister. Ay ,L}-H;,_\ if//rmd.uo,n AN b\I_]Q{/dVdﬂdblc for orange roughy, Miller J
found that t}:@/MmlstGr ha(i\n\x awful basis to make a TAC decision under
section 13(8). <~ h‘—H\\\/\

\ ‘/‘ AN~
° ex/e/a}e 629 fish stocks\mb{he quota management system., all of which require
’E\c seteInformation on the current biomass and Bmsy is only available

>\%ﬁﬁn mon%\o?stqcl@ although these comprise a large share of the value and
\// o e ofNew;Zea:Mnd’s fisheries.
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< z\ ) 1\-\\/ A 1an,ge> }lanagmucut stralegies have been used for stocks where information
N @ NS ?chqent biomass and Bmsy is not available, implemented at least in part
tha

<

h PAC decisions under section 13(2). The Judgment of Miller J means

< t these TAC-setting strategies do not comply with section 13(2).

//

ﬁ\/ pr a large group of stocks, TACs have been set on the basis of other
/f‘\\\,\ HlfOHnathﬂ including trends in indicators of the relative health of stocks such
\Q,\_ /, J as catch per unit effort fishing mortality estimates, exploitation rate estimates,

- sustained catch history, and biological parameters obtained by sampling size and
age distribution in the caich. Such information is commonly used in other
jurisdictions that arc similar to ours, and is internationally accepted as

appropriate for establishing sustainable catch limits.

A

o Oblaining information on current biomass and Bmsy for all stocks is not
tochnically feasible given New Zealand’s research capacity, nor would the cost
justify this approach in many cases even if it was feasible.

° Unless information can be collected or an amendment to the Act is made, there a
few stocks in which the TAC could be made or changed without significant risk
of legal challenge. While this may be tenable for a short period, this situation



poses increasing risk to fish stocks and the integrity of the QMS as time
Progresses.

The Objective @/} /%
< / 7 P

® An amendment to the Fisheries Act is required to restore r/ﬁ%‘s{g iofiality OT
TAC-setting. The objective of an amendment will b e’ the Iawﬁ{\\ﬁ,

setting of TACs using the types of internationally-a m’formatlon
have heen used for the past two decades to inform M.uysters cnswns\ TA&S
in many stocks. //\//) 2 /:
® The amendment should be the minimum nece<sary bachlex e th]s @B\t‘ive and
should seek to leave the existing opera f_f\l\ S6) {qﬁ}ﬂ’é/lmchancred
I

including the balance between susta.u<m\§:/and utlhs{a,/t;s\ \\>
° While enabling TAC demsmng\@&@@ ade fog\g\t/ocks where information
required by current prov*xswg.s 1S\m\f\a\\>ai}ab]e ﬁEsomab]e cost, an amendment

would not lessen the nbiloaﬁ@mthe Act & best available information
or to be guided, to the exfem praceical, bv achieving MSY

The Timeline /f)/:\\\ / /"\\g\j
VA
o TACs for 1[],6,13998‘/\6‘9/.&:31]11] AN indst be set by early Sepiember 2008. To
enable TACs j;e’j:e ad1ust <éi&AWard or downward) in stocks with limitcd
111f0maﬁm\mé'3f/pr0\ 1,&}(;:11\5k ged to be developed and enacted as soon as is
poss le. \\ /‘J /\\\“-m/
/?f \/ NN
The ie comstraints %11 compress the normal timeframe for both policy
/>Qd\ \?uent\ané\t ejg/ﬁ)oesses required for enactment.

/—\\0 < /’?hc Mlmm\of Fl'-;henes has initiated discussions with key stakeholder groups
</ ok \\/ o éd;ﬂ«/\an\mmfexbtandmo of their views on the problem and fo discuss the
\\3 cach jto be taken to amend the Act. These discussions have not included

Y, gp%;@e wording of any amendments.

P W
ﬁw %opoaed Drafting Approach

\9\> The approach being proposed is to leave all existing provisions in place for use
\N_)) with stocks where the required information is available, and to add two new
e subscctions (hat will pernit the Mimster to make lawlul TAC decisions [or

stocks where sufficient information is not available to usec section 13(2).

e The suggested drafting (see below) represents preliminary wording. The
relevant existing provisions of the Act (subsections 13(1) & (2)) are also
attached for reference.

Suggestion for Discussion

The following is suggested as a starting point for drafting an appropriate amendment:



*13(2A) Where the Minister considers that the best available information is
insufficient (o allow a (otal allowable catch to be set for a stock under

subsection (2) of this scetion, the Minister may set a total allowable.catch for >
that stock that in his or her opinion is likely to lead to maximum€uStainable &\s

NS
1 . NS /o~
yield - 3\ \\ f ( \ A
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13(2B) Where the Minister considers that the best avalla@e nfe rifation ;:;_‘”“‘x._\}x_/
insufficient to allow a total allowable catch to be set 1 ckunder \ \z/«}

subsection (2) or subsection (2A) of this section, the Ministef may sé{\s\tots}l)
allowsable catch for that stock that in his or her Q\p@/@\r{\achieves @"‘ urpase of

> .
/ - —
e Act oy (O

Insert a reference to s 13(2A) and (2B) in: //—\‘\\\Q,/// Vo, \m\i/
-3 13(4) to deal with variations to TACs N ) XI- é\\\ 3
-$13(7) to deal with in season adjustme%\\/ \/‘;2\\\>
-814(1) to allow for TAC to be set ot@rﬁmaccorpggﬁ‘w' s13
-s11(3) to deal with setting catch HmiIS\in\stécks oupgif‘ie i \‘e_vQ_uota Management

System ~ n \\%
L e Pn \‘-,

N 4 \‘\\], < S \&

Notes to the suggested drafting; | NS

N (TN
e Subsection /Eﬁ}iﬁxiﬁteiﬁcd t&é@v@'\sﬁlﬁtions where management strategies are
able to moﬂ%{cﬁsﬁ\\’am\ﬂi/s@[ﬂﬁmet despite the fact that all the
information fequited b §e\\c\z§>@\}, 3(2) (as interpreted by Miller J in the Antons
case d‘;?%s/@ exist.(,\é.xy.\l@pproaches include constant fishing mortality
JEmsy) stiategies. \\}\:\\\\/
e Subgectron 2B is suggested to cover low and very low information stocks, but
<\ onlywhere a FAC cannot be set under any of the other provisions of section
ZANL: oY
Q\ (o If 011]}:fcatél_i";n’fo}}mation is available, TACs are often set on the basis of
</(/} L ax_;e;igm\a\gtc;‘h)hjstory for a period of seeming stability modified by some
\<§ hd 'u‘l{ip@éﬁr (<=1) reflecting biological characteristics of the stock. This
/,/\ a \.‘ﬁtﬁ’ to continue to provide for utilisation at historical levels without
< (/A %kmg stock collapse, but is not able to be linked at all with MSY. The

// >;\>suggcsted subsection 2B would be used in this low information situation.
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— Attachment — Extract from the Fisheries Act 1996

13 Total allowable catch
(1) Subject to this section, the Minister shall, by notice in the Gazelte, sel in
respect of the quota management area relating to each quota management stock a
fotal allowable cafch for that stock, and that total allowable catch shall continue to
apply in each fishing year for that stock unless varied under this section, or until an
alteration of the quota management area for that stock takes affect in accordance
with sections 25 and 26.
(2) The Minister shall set a total allowable catch that—

(a) Maintains the stock at or above a level that can produce the maximum
sustainable vield, having regard fo the interdependence of stocks; or
(b) Enables the level of any stock whose current level is below that which

can produce the maximum sustainable yield to be altered—



0] Ina way and al a rale thal will resull in the stock being

restared to or above a level that can produce the maximum sustainable

yield, having regard (o lhe interdependence of stocks; and

(i) Within a period appropriate to the stock, having regard

biological characlerislivs of the stock and any environmental

affecting the stock; or
(c) Enables lhe level of any stock whose current level is abgve
can produce the maximum sustainable yield to be altered in
rale (hial will resull in the stock moving towards or above a
produce the maximum sustainable yield, having regard to the i
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