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PROPCSED AMENDMENT TO THE FISHERTES ACT ( ~

Proposal (/ \\ ( >\>
1. In the pear future I will be proposing zp ameng , e 1Sh96 (the Act).

Executive Summary >
2. A Febmary 2008 High Court dncn.m as fylentified v inthe Act, which means that
the Ministsr of Fisheries (the M T) v instancesto either increase or
decrease a catch limit, even & 11 behev= that the limit is either not

ensuring sustainability or tly p
is required well before 1 08tg e

,9‘ %atch limits can be set where the av d.lj.dbl
the Court has said is required. I and the

information is less -
Mmlsrnr of I*ishﬂrs /}u aiscux & proposed remedics with the fishing industry and

ol o e quota management system, all of which require a catch limit.
itg other measures to ensure sustainability arc generally based on

there is rarely an obvious and specific course of action. The
ays 10 balance ihe need to cnable the use of the resource with the

for an. oran"e rou..hv stock, followmtr a .,haltenm b'v some quota owners.

6. The Minsstry of Fisheries has done a preliminary review of how catch limits have been set for
all stocks. Three-categories have emeigsd, based on the degree to which catch limits are

" in Septembs 2007, ] decidsed to reduce the TAC for zn orange ronghy stock fom 1.470 tonnes to 914 tonnes. The
Antons evoum. representing 66% of the quota. challenged the decision. The judicial revisw found in favour of Antons.
and my TAC dscision was quashed.
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compliant with the jndgment. If not compliant, then catch limits would bg Sd-uniawiyl
challengad, and existing catch limits could not be changed.

a. Compiiant with Judgment: Ahout 20% of fish stocks (60% oFdse v of NSW%
fishery) are compliant. In order to sst a caich limuit, s::tionui_rcs an_asses of
how many fish there are right now and how many fish t hould ? thidiort of
assessment is technically difficult and usually expensi evfor about
20% of fish stocke. Therefors, only about 20% of & been 1123 cording t0-a
stricter interpreration of section 13 of the Act as d

b. May not be compliant: About 30% of fgk Stocks g valpe of New Zealand's

fishery) may not have TACs compiiant wi : ot be changed. DBecause
cn set using a range of
alterpative approaches dependi
characteristics of the fishery ahd\a: g fionally. The legality of this
approach has now been gquest ;

would bs considered leg b@‘ ilte doubt a Court would overurn the
catch limit decision if aghd ,

~¢. Not compiiant:
have catch limits <xplicitly rejected by the Judgment. These are stocks

bEeth) ith very little information. The majority of these

diten 10 tonnas or less), although thers are notable

stocks I
& wohy fishery with the catch Iimit thai was successfully

erent difficulty in making decisions. and section 10 requires that
siofis even where informarion is absent, inadequate or uncertain, to be

ed by uncertainty, and to use the best available mformation. While this
oY talken in situations of uncertainty, the Mipisfer must sfill have some
25108 oth the current and tareet stock levels. The Judgment states that a Minister
2 .‘h hack on section 10 to make a decision when there is no estimation of the current
2 ] in relation to the target stock level. '

information standard for catch limit decision-making that emerges from the Judgment is

A summary, the effect of the Judgment is that & large number of existing catch limits wonlid be
determincd unlawful if challenged, and the Minister would he unable to change catch limirts
from their current level for between 50 and 80% of all fish stocks, even if the Minister has
reason to belizve that the limit is either not erisuring sustainability or not sufficiently providing
for utilisation. For example, where monitoring suggests 2 downward trend for 2 fish stock. but
“he available information does not mest the threshold outlined in the Judgment. then no cawch
limit reduction would be possible. About 30 or so stocks have a catch limil review in any one
vear. Of this number, about 15 or 20 stocks would be affected: 2 desired TAC adjusmnent

would not be possivle.
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Proposed Remedy: Legislative Amendment @
The Minister must be able o legally set catch limits for all quota I Ystﬂ 8 6

9.
and it is upacceptable that this cannot be done for many of New
limits must be changed before either 1 April or 1 October &
desiguaisd cate of he fishing year. A cetch limit adsspent 3 st be ¢ a?&d by 3

vuusultation period required by the Act. Harvesting rig ':O'nq > to quota
owners, as well ag the sustainability of fisheries reso catch limit-
setting processes, Accordingly, thers is considerabl r ¢k @ I framework in
time 0 set catch limits for October 2008. R

10. ' A major review of the Act, inciuding caigh g DIPV blU s scheduled to begin 'in
2009. It is not feasible to delay the c‘lew Nt d\,ﬁcnbnu) identified by
the High Court undl this thne, nor isJt this major raview to addrass

the immediate duﬁclcnq

11. As vouare aware, ] have prof
precautionary approach is $
mean that in.situations tion, wher= the advers* ccnspauunc § 18
potentially high but Aod s plm decision should favour sustainabiiity. This
amendment has bee: idered by~Se b Commi e, but.did not secure the necessary support
10 proceed throfig use i Even if amended, section 10 wounld not make it

easier for theMi cision under the current wording of ssetion 13.

T mak%
. — (he Wretney, and clear dofects with section 13 ~ 1 have asked the
ip~work immediately on a proposed amendment to the Act. The
¢¥éd to ensuring that the caich limit-setiing provision of the Actis
=Adment would not change the general approach of the Act, mcluding

% ped for the (win objectives of sustainability and utilication. Neither
SO Wonld it replace #ieYAajor roview of the Act starting in 2009.

13, Tw ents may need to be considersd in addition 1o an amendment to section 13 (and |

section 10). First, a confirmation of carlier catch limit decisions to-ensure that the
Sembiguity is ot exploited by those who wish to challenge past catch Iimit'decisions.
d. to legislate catch limit decisions for a [imited number of fish stocks for which calch
s could not be reviewed whilst this ambiguity exisied (despite being fully consulted on).

Consultation

14, Due to the urgency with which I wished to bring this to the attention of Cabinet, no
consultation on this proposal has oecurred vet. inciuding with other governmen! agencies. A
key element of thiz process will be engagement not only with these other agencies, but also
with the fishing industry and other siakebolders. I propose to retum to Cabinet Committee
with 2 propesal after these discussions and further policy development.

15. Becanse of the urgsncy in bringing forward Jegislation, thers would not be time to fully consult
with all iwi and therefors T would lurgely be relving on G.lS"L.:SlOns with Te Ohu }ai Moanz.
and TePuni Kokiri.



Financial Implications @ &
DO
>~

16. There are no financial implications that result fiomn this proposal.
Human Righits Implications &

17. Inmy vieﬁ, this propesal is consistent with the Now Z of Rj,htg%%(} and the

Humian Rights Act 1993, Q)
Legisiative implications - %ﬁ—"
18. This proposal will Jead to 2 proposed amazin&\x Fl%né%é.

the Act.
Publi :.if.-_v ﬁ

20. A prass rejease w11_1
the Act, couple \%;

Recommendai] yg ' _
21. Th @éshcﬂw'mds that the Cabinet:

Nite it \\ﬁa@ Cour{ has identified 2 aancrncy in the Fisheries 4ct 1996 in
Telaty Sk catch limits; -

a result, the Minisier of Fisheriss is unable to either increase or decrease
Ch limit for many of New Zealand's fish stocks, and that if challenged, the

@ rrent catch limits may be deemed unlawful;

Regulatory Lmpact Apalysis
19. Not required. A regulatory mc waly “ﬁ% with the propesed amendinent to

blic of the c..velopmﬂm of an urgent amendment to
fishing mdustry and other stakeholders.

Note that discussions will begin immediately with government agencies, the fishing
industry and other stakeholders to assess options to address this deficiency:

Agree that I will report back in the ncar future with a proposal for 2 legislatve
amendment to the Fisheries Act 1996. -

Hon Jim Andsrion
Minister of Fisheries
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