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spcatch on a susizinable hasis when ihe stock biomass is around ¢ third of the
i susicinable vield (MSY) to be produced is used In section 13 as 2 managsment
rence point, generally interprerad as an obligatory targst for management of the stock.
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In Februarv 2008, the High Court overiurned a TAC dscision [ had made for an orange
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6. Section 13(2) is structured =5 a list of three alerpauve objsciives
depending on the current state of the stocke The objective of the first. o
siock at its current level, being in z state that satisfies the target
can produre MSY  The second option aims to rebuild g siock

the third option aims 10 reduce the level of v siock that is aboyis

In practice to date, advice to the Minister on which opfon o use has lr%-d on the
objective (mamiain, rehuild, or reduce). The anuu'cﬂé el gf Jentive (v ar or
above, is below, or is ubeove), while key 1o the log viewsd 25 8
Iiteral legal test. The High Cowrt has now ni nder the cuent
provisions of the Act 10 sef a TAC withoy nd fo do thai, the
Minister must have estimates of bath th*{q tock, and 2 level that
canproduce the MEY.
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25 1h > difficulty, and dezls with it through the principles o

uon% Sedgag that the Minister should be able 1o make decisions

tion 1 inadequsfe or uncertain, enjoining him 1o employ the best available

Besia mmﬁ;;'maaw? iy defin=d in the Act as the best information that, in
: M’s ic avuilable withour unreasonable cosi, efori, or iime.

'guuilmsd above, the application of section 13 has alwave Included
other indicators of the staie of fish stocks, depending on the fyne and
available, the characteristics of the fisheries, and mtemarional best pra:ti-m
wieAch is commaon around the world. A large number of New Zealend stocks have
ACE set based on information other than modelled assessments of current biomess

vin relation to maximun sustainable yvisld.

@. ermore. there are aise 2 substantial number of stocks with TACs that have been set with

abost 4o information {and hence no direet link at all to maximum sustainable vield). The
majority of these stocks have very low TACs, although there ars notable exceptions, such as
orangs roughy in area 1. Decisions on the suamnabmrg of catches fTom fhese sigcks are
made with information provided from momiioiing of carch and fishing practice, and

asszssinent of the biological characteristics of the species.
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this means that the Minister of Fisheries is not currently able w0 lawfullySelDACs for madx
of New Zzaaland’s fish stocks. \%
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13. The quotz managemcnt systam requires that the Minister o
set catch limits for all stocks. The recent judgement of
of the Fisherizs Act in order 1o resiore this ability.

14, The Ministrv of Fisheries’ 2007-08 Statement of
the Acr in 2009-10, inciuding the TAC sext
ielay the development of a remedy for the
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taken by the Minisier ip the absence of the biomass
by gection 13{2), using the best information available
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talance of the Act as it has funczidnsd in respect of TAC seming

sistent as possible with the current constructon of the Act and be as
s possible while conveving the intent cleariy;

TAC decision should be knowingly inconsisient with fhe vuorent objective o
maintain stocks a2t or above, ur move them 10 & point at or above the lewel that can
producs the maximum sustainable vield,

ieosssitating 2 isvel of ressarch and stock assessment invesmment involving

unrezsonable cost, effort or time — consistent With section 10(a); and
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TAC ssming should use the moest informiation mch process available, withour

elevant social, culturzl and sconomic
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TAC setiing should coniinve 0 consider
factors.
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18. Theproposal involves the insartion of & new subsection into secton 13
-

where the bast availabi
the existing provisions. The same considerations as apply T
provisions are carried over 10 the new subsection.
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21. The Department of Prims Minist
Kokiri and the Depainent o1
Time constraints preclnd€ detay

that the'proposal dosg 2
Finaucial Implicatio

22, There are n

is sed fhat 2 Bill is prepared for mtroduction 10 the House on 21 July 2008, with 2
ﬁ i@ on 24 July, and & priority of 2 {1 be passed this year).

twy impact analysis

@ t required,
~Pabiieiry
M5 A prece rele 2l #fv the zenera] public of the nsed ureent amendmean: o the 40t
26, A prass release will notify the general public of the proposed vrgent amendment ¢ the AcL
along with direct contact with the fishing industry and other stakeholders as appropniate.
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Marerial for Explanatory Note: Amendment v Section 13 of the

The effect of the judgment of Miller J of 22 Fe ’am ary 2008

Limited v The Minister of Fisherizs (CIV 2007-483-2199) is ﬂlﬁt 2 k“
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Act — Saction 13 Towl Aliowsble Cawck (TAC) — is 1
constrain fishing on each fish swock to levels that can 3 sainag over I'

ons for many fish stocks, The T
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The Court found thar before a TAC degisio

be provided with an estimate of both curre
ruaximum SL.stainzblc vicld {MSY). For
stocks, this specific information is not ave
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SuUppeIting thv goa] of maxim ursued using alfamative mdicators

of the relative state of the 3 sumares of biomass jevels wheie
vailable. Some of the ayz? 1 the MSY reference points of the Act

bui others do not.

This appreach t jied mfo*zrzuon is the norm 'nt atiopally, bzing

commonly ussd | regimes such as Avstialia, the US and Canada

deisions to be taken by the Minisier in the absence of the bivmass =stimares
quired by section 13(2), using {he best information available from & range of
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\1 not disturb the balance of the Act as it has fonctioned 1n respact ol T%C‘ sefting
£\ B# as consistent 2s possibie with the cumreut coustuction of the Act and be ac cimple as

@ pussible whils conveying the intent cleariv.
« No TAC decision should he Imowingly inconsistent with the current objeciive 1o mainaio

sinoke 2 or above, or move them 0 & DOI_U &t or above the level that can producs - the
mayximum sustainable yizld.

coss avaiighle, withour necessitating

e« TAC serming should use the most information rich process 23 c
alevel of research snd sinch assessment invastment involving unrsasonabls cost, effor o
fime ~ consistent with section 10ia
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Indicaiive Drafiing

Secdon 13 is amended by inserting after subsection (2

I Total allowable catch
{1

“{(ZA) Forthe purpose of subsaction (2) of ihis sectiog. 1f the )
information, the NMinisrer must:

noi usez (he absence of, or
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¢ biological characteristics
fecting the stock; and
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f this secrion that is pot
fneintzining the stock al ar zbove, o1
v¢e, a level that can produce the maximum

4} end {Nare each conseguentially amended by deletng the exprassion
I {as zeseried by section 4 of the Fisherizs (Remedisl Issuss)
K2E1998) from sach place where they occur and substimting in sach
7 and (3) end, as appropriate.”

nrovision relating 1o consultaiion

ion in respect of a decision thai requires consultation wpder the ‘principal
{4l is 1o be mads under ssetion 13 25 amended by this Act is not invalid only
it occurred before the commencement of this Act.
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The intention of the construction of the new subsecton (13(24)) is firstly 1o sosure that it is only
estimates of biomass

10 bz vsed when subszetion 13(2) s not available due to lack of reliabl

Jevele, A decision to this effect must teke into account the prineiple of best available informanon
{(section 10{2))
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